KENT COUNTY BOARD OF PUBLIC WORKS
March 31, 2021
10:00 AM
Earl G. Woodworth Building
Mee�ng Room Chambers
1500 Scribner Avenue NW
Grand Rapids, Michigan 49504
MEMBERS PRESENT:

Commissioner Brieve, Skaggs, Yonker, Greene, Bulkowski

MEMBERS ABSENT:

Commissioner Antor, Janes

OTHERS PRESENT:

Darwin Baas, Director; Kimberly Williams, Finance Division Director; Alisha
Barber, Oﬃce Manager; Paul Smith, WTE Opera�ons Manager; Becky Dyer,
Division Financial Supervisor; Molly Sherwood, Environmental Compliance
Manager; Nic VanderVinne, Resource Recovery and Recycling Manager; Dan
Rose, Solid Waste Opera�ons Manager; Kristen Wieland, Marke�ng &
Communica�ons Manager; Constance Westgate, Environmental Engineer
Technician; Katelynn Kirkstra, Resource Recovery Specialist; Isaac Thaler,
Resource Recovery Specialist; Calvin Brinks, Purchasing/Fleet Services
Manager; Joni Laming, Purchasing Supervisor; Craig Paull, Indigent Defense
Administrator/Atorney Administrator/Controller; John Van Tholen, Van
Tholen & Associates; Bill Stough, Sustainable Research Group; Russ
Boersma, Arrowaste; Charles Hauser, Granger Waste Services; Mark Rambo,
City of Kentwood; Steve Simmons, Gershman, Brickner & Braton; Diane
Druckenmiller, Arrowaste; James Hurt, City of Grand Rapids; Rick Chapla, RC
Consul�ng; Steve Faber, Byrum & Fisk Advocacy Communica�ons

I.

Call to Order
Mee�ng called to order at 8:30 a.m. by Chair Emily Brieve.

II.

Consent Agenda
A. Review and Approval of Minutes
B. Approval of Monetary Outlays

Mo�on
It was moved by Commissioner Yonker and seconded by Commissioner Skaggs to approve the Consent
Agenda.

The Consent Agenda was approved by the following vote:
YEAS:

Commissioners Brieve, Skaggs, Yonker, Greene

ABSENT: Commissioner Janes, Bulkowski, Antor
NAYS:
III.

None

Administra�on
A. Years of Service Recogni�on
1. Jana Bracket – 20 years
2. Kristen Wieland – 15 years
3. Chris Finkbeiner – 10 years
4. Keith King – 10 years
Director Baas recognized Jana Bracket, Chris Finkbeiner, Keith King and Kristen Wieland
for their years of service and thanked all the staﬀ. Commissioner Brieve thanked all the
staﬀ for their years of service too.
B. Sustainable Business Park – Overview of Development Proposal Finalists
Steve Faber from Byrum & Fisk Advocacy Communica�ons and Rick Chapla from RC
Consul�ng provided an update on the two ﬁnalists.
Steve reviewed the Sustainable Business Park Timeline.
Sustainable Business Park Timeline
2016
• Waste characteriza�on study
• Opportunity to divert waste from landﬁll iden�ﬁed
May 2016
• “Reimagine Trash” Campaign Launched
• Circular Economy vision
• Goal: Reduce landﬁlled waste 20% by 2020 & 90% by 2030
November 2016
• “Strategy to Re-imagine Trash” roadmap issued by DPW
• Key component is SBP
October 2018
• SBP Master Plan formally approved by County Board of Public Works
June 2020
• Request for Proposals issued
September 2020
• RFP responses received
Jan/Feb 2021
• Interviews with respondents
• Finalist Interviews

April 2021
• Update to Board of Public Works
Summer/Fall 2021
• Nego�a�ons
• Recommenda�on to DPW Board
Steve discussed the responsibili�es of the anchor tenant. The tenant would be
responsible for the front-end mixed waste processes, back-end products or feedstocks,
opera�ng and maintaining the facility, product marke�ng and processing residuals for
disposal. The facility will be designed, built, permited, operated, and maintained by the
anchor tenant. Also, he discussed how Allegan County may assist with permit approvals
& permissions, zoning, and grants, etc. Kent County DPW responsibili�es are:
•
•
•
•
•
•

Guarantee 300,000 tons of waste per year
Maintain ownership of the site – long-term land-lease
Access to site and infrastructure – disposal of residuals
Under P3 Model – ﬁnancing and ownership of “front-end” equipment and
support facili�es
Assist with permits, approvals, permissions, zoning, etc. (may include Allegan
County)
Assist with grant applica�ons or ﬁnancial incen�ve programs (may include
Allegan County)

Then, Steve discussed the two ﬁnalists. The commitee reviewed several components and
here are some things they reviewed about each ﬁnalist:
•
•
•
•
•

Technology Maturity and Suitability
Diversion Rate, Business Development Plan and Environmental
Qualiﬁca�ons/Capability: Organiza�on, Financial, Key Personnel
Net Cost to DPW
Project Plan and Understanding

The two ﬁnalists are Con�nuus Materials and Urbaser. The next steps:
•
•
•
•
•

Evalua�on Commitee – Further Ve�ng of Finalists
Stakeholder Review Commitee – Fit for WM
Kent County Board of Public Works review & approval
Kent County Board of Commissioners review & approval
Selec�on for nego�a�on

Commissioner Bulkowski joined at 10:38 a.m.
Rick Chapla discussed the infrastructure needs and goals. He will work with the tenant to
assess public and private utilities, green infrastructure, connect to trails (Kent Trails or

Allegan Trails), and wetland protection. Also, he’ll capture and use as much state-federal
funding as possible. Here is the timeline:
•
•
•
•

Submit applica�on to State/Federal, 3rd – 4th Quarter of 2021
Finalize Designs, Engineering, Bids in 2022
Construc�on in 2023
Ready to Serve in 2024

Commissioner Brieve asked if a performance inquiry was provided to the surrounding communi�es for
each ﬁnalist.
Steve Simmons from Gershman, Brickner & Braton conﬁrmed a high-level performance inquiry was
conducted during the ﬁrst round. In the next round, a more in-depth study of their performance will be
analyzed, and the informa�on will be provided in a future mee�ng.
Commissioner Yonker asked if we will be able to meet the 300,000 tons per year we have commited to
and will we keep the Materials Recycling Facility (MRF) open.
Director Baas stated yes, we certainly have more than 300,000 tons to manage. The new facility is similar
to the MRF and the waste from the MRF could be processed at the new facility. Also, in the future, we
may have the opportunity to move the MRF to a mixed waste processing facility.
Commissioner Skaggs asked to compare the staﬀ size of the new facility to the MRF and how are we
working to make sure funding is provided in the Rescue Act and Infrastructure Bill.
Director Baas stated the MRF processes up to 50,000-60,000 tons and has roughly 30 people. We are
working through County Administra�on who will use their Federal Government Advocacy Group to submit
through our Congress.
Commissioner Bulkowski had a concern with cost beneﬁts and is looking forward to a detailed update in
the future.
IV.

Accoun�ng & Finance
A. 2022 Capital Improvement Plan (CIP) Budget – AR
Director Baas reviewed the ac�on request. Annually, staﬀ prepares a Capital
Improvement Plan (CIP) ﬁve-year schedule for the Department. CIP budget expenditures
include site trucks, transfer trailers, front end loaders, sta�onary equipment, plant and
building refurbishment over $10,000 that are capitalized and depreciated.
The 2022 proposed CIP expenditures are provided in a 2022-2026 equipment
replacement schedule that forecasts future capital equipment needs.
The atached CIP review for equipment provides an overview of requests and explana�on
summaries.

Mo�on
It was moved by Commissioner Yonker and seconded by Commissioner Greene to approve the 2022
Capital Improvement Plan Budget for the Department of Public Works and submit to the County
Administrator.
The Consent Agenda was approved by the following vote:
YEAS:

Commissioners Brieve, Skaggs, Yonker, Greene, Bulkowski

ABSENT: Commissioner Janes, Antor
NAYS:

None

V.

Director’s Report
Director Baas provided brief updates:
• We are working to submit a couple requests for the Federal Corpora�on process
regarding PFAS and the Sustainable Business Park infrastructure.
• The package of eight house bills that will amend and update the Solid Waste Management
Act, Public Act 451, Part 115 con�nues to move forward. We provided a few comments
through County Administra�on and the Public Aﬀair Associates.
• The construc�on of the SafeChem Building/Administra�on Oﬃces will start soon.

VI.

Public Comment/Miscellaneous
Steve Viny from Envision Holdings spoke about his concern regarding the RFP selec�on process
and the email sent to Jeannine Bolhouse in the Kent County Purchasing Division. He stated that
all proposals were submited at 60 pages except Urbaser who submited at 115 pages which is
not compliant. Also, he discussed how he could have provided more informa�on if he were able
to submit more than 60 pages, i.e. ﬁnancial informa�on. Then, he discussed that Urbaser is 1.1
to 1.4 million dollars more over a 20-year life of the contract than Envision’s proposal. The CFO
from Con�nuus Materials tes�ﬁed that they were 200 million dollars in the red and they would
be eminently closing their Plants. He concluded that the two proposals come with a signiﬁcant
increased cost, Urbaser did not meet the 60-page limit and Con�nuus Materials did not report a
change in ﬁnancial posi�on. Also, he does not believe the RFP selec�on process was fair and
asked the Board to review the documents that were sent to Purchasing. Steve provided atached
documents for public record.
Commissioner Skaggs thanked Janna, Kristen, Chris and Keith for their years of service.

VII.

Adjournment
The mee�ng was adjourned at 11:58 a.m.

From: Steve Viny
Sent: Tuesday, March 16, 2021 5:53 PM
To: Bolhouse,Jeannine <jeannine.bolhouse@kentcountymi.gov>
Cc: Wieland,Kristen <kristen.wieland@kentcountymi.gov>; Brinks,Calvin <calvin.brinks@kentcountymi.gov>; Clayton
Minder <cminder@envisionwaste.net>
Subject: RE: scoring concerns - RFP 4041 Kent County Sustainable Business Park

Jeannine/Kristen/Calvin:
Please find attached a Letter of Notice regarding Envisions’ concerns with Kent County’s
selection of the combined team of Urbaser Inc., and Continuus Materials as the successful
proposers for Kent County RFP 4041. I have also attached backup materials as referenced in
our letter.
Thank you in advance for your timely consideration of the points outlined in our letter. Please
give me a call after you have had a chance to review the points and supporting information.
Regards
sv

Steven M. Viny, CEO
Envision Holdings
4451 Renaissance Parkway
Cleveland, Ohio 44128
216-831-1818 ofc
216-831-1868 fax
216-496-3486 cell
www.envisionwaste.net
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Waste-To-Energy Plants Stalled in Maui County
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Central Maui Sanitary Landfill
CASEY HARLOW / HPR

Far from the view of the nearly three million visitors who travel to Maui County each year are two landfills
that are filling up fast and approaching the end of their lifespans.

Listen
4:42

Plans call for both to be expanded, and officials encourage residents to reduce their waste. But as the toll
on the environment and taxpayers from the county's trash burden becomes clearer each year, some want
the county to do more -- much more.
To appreciate the scale of Maui's waste problem, you need only to visit the Central Maui Sanitary Landfill.
Opened in the 1980s, the landfill sprawls over 80 acres, or roughly 60.5 football fields. Each day, it takes in
an average of 600 tons of municipal solid waste. The facility has several dirt hills that stand between 100
and 120 feet tall, each filled with accumulated trash beneath a biodegradable double liner that looks like
black felt.
This landfill, the largest in the county, has another two years of space left. Another county landfill on
Molokaʻi, which has been in service since 1974, has another three years of space remaining before
reaching capacity.
County officials say they are planning to start facility expansions for the Central Maui and Molokaʻi
facilities in 2020 and 2021. The Central Maui landfill expansion is slated to start this fall, at a cost of $12.5
million -- adding another 10 years of capacity.

The Molokaʻi expansion is expected to start next
year at a cost of $5 million -- for an additional 5
years of capacity.
There's more time for the landfills in Hāna and
Lānaʻi. They have, respectively, another 19 and 16
years left.
CURBING THE CONSUMER CULTURE
But while all four landfills address the county's
current waste disposal needs, they don't make up a
long-term waste management plan. The county
(https://mediad.publicbroadcasting.net/p/khpr/files/styles/x_large/public/202001/central_maui_sanitary_land
can't continue to produce more trash and build or
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expand more landfills. And that's an issue county
officials recognize and want to address.
"What we are focusing on at the county is really getting folks to think about what they are consuming,
reducing their waste, and recycling right, as opposed to recycling more," said Tamara Farnsworth, manager
of the county's Environmental Protection and Sustainability Division.
"I think there has been a common environmental perception that recycling more is the best thing you can
do, when really the best thing to do for the environment is to reduce and decrease what we consume, and
what we buy."
Farnsworth said the county continues to accept recycled materials but it still ships a majority of it offisland, even though the current market for recyclable materials has tightened since China stopped
accepting waste from other countries two years ago.
"Generally, the recycling industry, overall, is collect it here, pack it up, and ship it out to foreign countries,"
she said. Some of Maui's recyclable material is processed in the state, Farnsworth said, but it's generally
shipped to other counties such as those in Asia.
At least one local lawmaker thinks the county has fallen back in recent years in managing its waste and
needs to do more if it hopes to end the cycle of building landfills, filling them up and developing more.
"We've gone down in our recycling efforts in the last 20 years, and, specifically, in the last five to eight
years," said South Maui Council member Kelly King, the former council chair.
King co-owns Pacific Biodiesel with her husband. The company, founded in 1995, makes biofuel from
recycled cooking oil from restaurants.

King believes more local organizations or
companies should initiate recycling and waste
management efforts within the county. That way, if
one part of the waste management infrastrucutre
fails or external factors arise, the impact on the
county would not be as great.
"However it happens, we need to process that stuff
here on the island," she said. "We need to deal with
our own trash instead of shipping it off-island.
Because along with out of sight, out of mind, comes
all the extra emissions we're creating by shipping
off-island, and also the loss of potential resources."
And she emphasizes that these efforts must be
homegrown.
"There were policies of the previous administration
that had a desire to farm out all the operations of
the landfill," she said.
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ANAERGIA: WAITING FOR WHAT'S 'TANGIBLE'
Maui Council member Kelly King
CREDIT MAUI COUNTY COUNCIL

What King referred to are the agreements struck

during former Mayor Alan Arakawa's
administration with Anaergia, a California-based
company that was hired to convert waste into
"useful resources."
In January 2014, the county selected Anaergia to
finance, plan, design, permit, construct, own,
operate and maintain a waste-to-energy fuel
project. The company would build the facility on a
property near the Central Maui landfill. The Maui
News (https://www.mauinews.com/news/localnews/2019/04/anaergia-slow-to-fulfill-contractswith-county/) reported in April 2019 that the
facility was to convert waste and landfill gas into
marketable energy commodities.

(https://mediad.publicbroadcasting.net/p/khpr/files/sty
The Central Maui landfill office
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According to Anaergia, the 20-year contract will
save the county money by converting waste into energy, with the county guaranteeing a certain amount of
trash for the facility.

In 2017, the county entered into another agreement with Anaergia, this time for an electrical energy
generation and sludge-drying operation at the Wailuku-Kahului Wastewater Reclamation Facility. But
the project stalled (https://www.mauinews.com/news/local-news/2019/05/anaergia-plan-for-wasteprocessing-energy-producing-plant-hits-setback/) after two community groups in 2018 challenged
approval of the company's environmental impact statement.
Sierra Club Maui Chapter and Maui Tomorrow argued Anaergia should be subject to a more rigorous
environmental review because the processing and disposing of waste was traditionally a governmental
function. A 2nd Circuit Court judge agreed with the groups, and rejected the EIS last year, forcing
Anaergia to restart the environmental review process.
The ruling also affected Anaergia's plans for the Central Maui waste-to-energy project. An Anaergia
official told HPR that the company, along with the county, are challenging the court's ruling. But until the
litigation is resolved, both projects are stalled.
Despite the problematic history of the projects, Arakawa extended Anaergia's deadlines for permitting,
approvals and other agreements until the end of June 2020.
"Unfortunately, [Anaergia] did not really have the experience that they purported to have. And so nothing
has happened, literally nothing," Council member King said.
Mayor Michael Victorino, Arakawa's successor, has said he won't be extending Anaergia's deadlines for
both projects beyond June until he sees something "tangible." (https://www.mauinews.com/news/localnews/2019/08/deadline-nears-for-anaergia-contract-at-landfill/)
Victorino declined to be interviewed for this story. He issued a statement saying only that he continues to
explore ways to address the county's waste.
LOCAL RECYCLING
While the uncertainty concerning the Anaergia projects plays out, county officials said they are studying
how to recycle more materials locally. Farnsworth said her division is looking at options for reusing glass
and other materials.
"But that is currently in the research-and-development phases. We're really trying to figure out how to do
it, and how to keep as much as we can here local," she said.
As for Maui County's broader approach to its waste problems, Farnsworth says the county is developing a
comprehensive plan to handle solid waste long-term. She expects that to be completed in the next couple
of years.
In the meantime, the county is focusing its efforts on source and waste reduction by raising awareness
among residents at community events about the toll that trash extracts.

This story is part of our series "Trashing The Islands," (https://www.hawaiipublicradio.org/topic/trashing-islandstossed-and-forgotten) a look at the state's mounting trash problems. We'd like to hear your comments on our
stories and questions you have about dealing with our trash problem. Call us on our Talk Back line at (808) 7928217 and leave your comment, name and phone number. Or email us at news@hawaiipublicradio.org, tweet us
@wearehpr or comment on Facebook (http://facebook.com/hawaiipublicradio/).
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KENT COUNTY BOARD OF PUBLIC WORKS
Wednesday, March 31, 2021; 10:00 am
NOTICE REGARDING ELECTRONIC PARTICIPATION:
Pursuant to MCL 15.263a, the Board of Public Works of the Kent County Board of Commissioners
will conduct its meeting via electronic communications to protect the Public Health. Any
member of the public wishing to listen to the proceedings or provide public comment may do so
by using the following internet connection or phone numbers and pass code below. Closed
Captioning is available via an internet connection. Those wishing to provide input or ask
questions in advance of the meeting regarding business to come before the committee may
submit the input or questions to recycle@kentcountymi.gov.
Anyone disrupting the meeting by using offensive language or actions may be removed.
Join Zoom Meeting:
https://kentcountymi.zoom.us/j/92270863929?pwd=OG5SWE1LZVltaWZSSFdFR1NxSEhjdz09
Meeting ID: 922 7086 3929
Passcode: 497801
One tap mobile
+13017158592,,92270863929# US (Washington DC)
+13126266799,,92270863929# US (Chicago)
Meeting ID: 922 7086 3929
Find your local number: https://kentcountymi.zoom.us/u/adwus7q4JN

Through responsible budgeting and thoughtful planning, Kent County government is committed to providing
resources and services that promote a high quality of life for the entire community.
www.accesskent.com

March 16, 2021
Jeannine Bolhouse
Contract Compliance Specialist
Kent County Purchasing Division
300 Monroe Ave., NW #2
Grand Rapids, MI. 49503

Dear Ms. Bolhouse:
This letter follows your recent courtesy call regarding the selection contemplated for RFP 4041 and the
Evaluation Committee Scorecard emailed to me. You stated on our call that Kent County has selected a
combined team of Urbaser and Continuus Materials. You later provided me with the February 17, 2021,
Short-List Evaluation Committee Scorecard prepared by Steve Simmons of GBB. Based on the scoring
and our review of the Urbaser and Continuus proposals, Envision has the following concerns about this
selection.

1. Urbaser failed to comply with the RFP Specifications and should be disqualified.
Urbaser Inc.’s Proposal is 115 pages in length, thus non-compliant with the 60-page limit imposed in
Section 7 of the RFP. The RFP noted that Kent County designed the page limit to “provide Offerors an
equal opportunity for consideration.” Therefore, Envision believes that Kent County should disqualify
Urbaser and any combination of proposers that includes Urbaser. Of note, all other proposers complied
with the 60-page limitation.

2. The selection of Urbaser/Continuus could cost the tax-paying public over $1 billion
more than other proposals received by Kent County DPW.
Envisions’ review of the “Attachment 7: Cost Information Forms” submitted by Urbaser, Continuus, and
Envision is reflected in the attached worksheet. Over the 20-year contract term, Urbaser’s proposals
(both private financed and PPP) are over $1.1 billion more costly than Envisions’ proposal, and the
Continuus Materials proposal is over $200 million more expensive than Envisions’ proposal.

3. Continuus Materials of Pa., LLC plans to close according to the NLRB.

In their proposal, Continuus cites their Forge plant and soon-to-break-ground Fairless Plant in
Philadelphia (similar to scale as the Kent County project) as reference facilities. On March 4, 2021,
National Labor Relations Board Case 04-RC-269639, Thomas Goonan, NLRB Philadelphia Department
Head stated, “Continuus Materials plans an imminent shutdown of the Forge roof board processing
plant in Philadelphia, Pa.”. Goonan further stated, “In sum, the Company notified its principal
investors that the plant was going shut down; advised its landlord that it intended to terminate the
leases in all three buildings, and unequivocally informed unit employees that their employment at the
Forge would end no later than January 29, 2021.” Court documents state that “Condela (meaning
James Condela, Continuus CFO) testified that there were no definitive paths for funding the Forge and
the Fairless Plant.”

4. Continuus failed to disclose its imminent financial condition to Kent County

RFP 4041, page 25, Financial Capability, item b. requires the proposer to disclose changes in financial
position. Continuus testified in court of their imminent plans to close their Forge plant. Continuus also
testified in court that they “need a $200 million investment to fund cash-loss operations at the Forge,
cash loss operations in Iowa, and cash loss operations for corporate overhead.” James Condela,
Continuus CFO, testified that there were no definitive paths for funding the Forge and the Fairless
Plant.” Continuus failed to report material changes in financial position in their proposal which is a basis
for disqualification.

5. Envision believes the DPW Evaluation Committee Scoring is inaccurate.

Envisions’ score was not summed correctly on the Evaluation Committee Scorecard. The committee
made an arithmetical error in summing the various scores Envision received for the evaluation criteria.
We respectfully request that Kent County amend the scorecard to reflect Envision’s correct score of 70
points.

6. Envision believes the DPW Evaluation Committee Scoring is unfair.
a. Business Plan and Reference Plant Performance and Longevity:
Continuus received 5 out of 5 points for its business plan and an 8 of 10 for reference plant performance
and longevity. Regarding longevity, Continuus testified in court that the company will imminently cease
operations at their Forge facility in Pennsylvania. Regarding its business plan Continuus testified that it
has not been profitable in either their Pennsylvania or Iowa operations. Continuus’s proposal shows only
a total of 5000 tons of roofboard produced over a course of 3 years. Continuus proposes a 66% diversion
rate and fails to offer a concrete plan to achieve 90% diversion by 2030. By comparison, Envision
demonstrated longevity thru the operation of a mixed waste processing facility for 21 consecutive years
(18 more years of operation than Continuus). Envision successfully processed over 3 million tons of
waste and recycled/diverted over 1 million tons (995,000 more tons than Continuus). Envision provides
proven technology to achieve 90% diversion well ahead of Kent County’s 2030 deadline and provided
letters from each of its markets for recycled materials for the entire 20-year contract term. Envision
received a score of only 3 of 5 for Business Plan and 7 of 10 for Reference Plant Performance and
longevity.

b. Financial Capacity to Take on Major Project:
Continuus received a score of 3 out of 5 for the financial capacity to take on a major capital project
despite claiming in court that “Continuus does not see a path forward to finance their proposed
Fairless plant” in Pennsylvania. Continuus also testified in court that they need “a $200 million
investment to fund cash-loss operations at the Forge, cash loss operations in Iowa, and cash loss
operations for corporate overhead.” By comparison, Envision has no corporate debt. Envision
designed, built, and operated a mixed waste processing facility for 21 consecutive years, thus proving
our ability to take on a major capital project. Kent County asked Envision if we would be able to finance
a portion of the equipment and we responded in writing on 10/27/20 with a “YES.” Envisions’ private
finance partner, Oppenheimer, participated in the oral interview and provided a slide presentation.
Oppenheimer reiterated their ability to provide private financing to Envision for the Kent County
project. During the hour-long Q/A that followed the oral interview, Kent County did not ask any follow
up questions of Envision or Oppenheimer concerning private financing. Despite our willingness and
ability to provide private financing, Envision received a score of 1 out of 5.
c. Project Plan Understanding:
Continuus received a perfect 3 of 3 score for milestone schedule efficiency. Continuus’s schedule shows
they can obtain permits in 180 days. However, their principal subcontractor, Anaergia, failed to obtain
the necessary permits in Maui over a 6-year period since contract award in 2014. RFP 4041 also
required the proposer to “identify potential customers for their outputs.” Continuus failed to provide
documentation from all its output customers to prove the marketability of their outputs. Continuus
received a score of 1 out of 2 for quality of marketing plan. By contrast, Envision provided letters from
each of its markets for recyclable materials for the entire 20-year contract term. Further, each of the
companies that will purchase Envisons’ outputs participated in the virtual interview, presented slides,
and was available to respond to Kent County questions. Despite proving the marketing of its outputs for
the entire 20-year contract term in both the proposal submittal and in the virtual interview, Envision
received a score of zero for the quality of its marketing plan.
d. Prior Experience with Technologies
Continuus claims to have manufactured only 5000 square feet of roofboard in total over a period of 3
years. In 2014, Continuus’s subcontractor, Anaergia, was selected by the County of Maui, Hawaii to
design, build, and operate a mixed waste processing facility. By 2020, Anaergia had still not secured the
necessary permits to build the mixed waste processing facility. Continuus received a score of 3 out of 5.
Envision is the only firm in America to design, build, and operate a mixed waste processing facility for 21
consecutive years. Therefore, Envision has the most experience with mixed waste processing of any firm
in America. Envision received a score of only 4 of 5.

Conclusion
Envision respectfully requests that you share our above-stated concerns with the Selection Committee.
Envision also respectfully requests that the Kent County Commissioners refrain from awarding a

contract to the Urbaser/Continuus Team for RFP 4041 for the reasons stated. We ask that the Kent
County Department of Public Works considers rescoring of the Proposals for RFP 4041 with careful
consideration given to the requirements presented in the RFP and thorough due diligence conducted on
all respondents. We feel strongly that the completion of such a review will arrive at a finding that will
show Envision Waste Services as the firm that offers the highest and best proposal and is in the best
interest of the tax-paying public served.
Sincerely;
Steven M. Viny, CEO

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION FOUR
CONTINUUS MATERIALS OF PA, LLC
Employer
and

Case 04-RC-269639

INTERNATIONAL UNION OF OPERATING
ENGINEERS, LOCAL 5421
Petitioner
DECISION AND ORDER
This case presents the issue of whether to order an election, or dismiss the petition, where
the Employer asserts that it will imminently cease operations at the facility where the petitionedfor unit employees are employed. Operating Engineers Local 542 (Petitioner) seeks to represent
approximately 22 employees of Continuus Materials of PA (the Employer) at its Philadelphia,
Pennsylvania facility.2 The Employer seeks dismissal of the petition contending that it will soon
cease operations at this facility, resulting in the permanent layoff of all unit employees. In contrast,
Petitioner argues that the petition should not be dismissed because, in its view, the evidence fails
to meet the Board’s requisite showing that the Employer’s cessation of operations is both
“imminent” and “definite.”
A hearing officer of the National Labor Relations Board (the Board) held a
videoconference hearing in this matter on December 29, 2020. Both parties filed post-hearing
briefs. Having reviewed the stipulations, evidence, and arguments presented by the parties, as well
as the applicable legal precedent, I find that the Employer has met its burden of establishing that
the cessation of operations is both imminent and definite, and thus it would not effectuate the
purposes of the Act to order a representation petition. Accordingly, I will dismiss the petition.3

1

The correct legal names of the Employer and Petitioner appear in this decision as stipulated by
the parties.
2
Petitioner seeks to represent, “all full-time and regular part-time operators, leads, electrical techs,
mechanics, lab techs, maintenance employees, and laborers employed by the Employer at its 5137
Bleigh Ave., Philadelphia, PA facility; but excluding al other employees, managerial employees,
office clerical employees, guards and supervisors as defined in the National Labor Relations Act.”
The parties stipulated that the petitioned-for unit is an appropriate unit within the meaning of
Section 9(b) of the Act.
3
The parties also disagreed as to the mechanics of an election, should one be directed. Given my
decision to dismiss the petition, this Decision and Order will not address the parties’ contentions
on this issue.
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I.

FACTUAL OVERVIEW
a. The Employer’s Operations

The Employer produces roof cover board made from paper and plastic extracted from waste
materials and pressed together and formed into four-foot by eight-foot sheets. The recycled paper
and plastic used to manufacture this product are typically sourced from municipal waste streams.
The Employer’s parent company, Continuus Materials, LLC (Continuus Materials), in
addition to its operations at the Philadelphia facility, owns Continuous Materials of Iowa and has
a facility in that state where it also produces roof cover board. The Philadelphia facility, also
known as “the Forge,” produced approximately 200,000 to 300,000 square feet of roof cover board
in 2020. The Iowa facility produced approximately 4 million square feet of product and is the
primary source of roof cover board for the Employer’s customer base.
In addition to manufacturing the roof cover board, Forge employees are involved in
conducting trials for the purposes of research and development of the Employer’s products and
equipment. Employees in the petitioned-for unit are paid hourly and work either first shift or
second shift.
The Forge is comprised of three buildings: a small office building, a warehouse, and a
process building, which houses most of the equipment used by the Employer in the production
process. The Employer leases the facility from Waste Management, Inc. The Forge is on the site
of a Waste Management transfer station, which receives waste collected by sanitation trucks from
the surrounding areas. Additionally, the Employer has purchased mixed paper and plastic from
recycling facilities.
The Employer began operations at the Forge in 2015 with the production of a different
product, a fuel product called SpecFUEL. However, manufacture of SpecFUEL was not a
profitable venture and the Employer decided to manufacture the roof cover board instead. After
installing the necessary equipment in early 2020, the Employer began production of this product.
Throughout 2020,4 Forge employees primarily performed research and development work,
rather than manufacturing the product, and this work was not profitable. Indeed, the Employer
estimates that it lost between $300,000 and $500,000 per month operating the Forge. The Forge
is a small facility and, according to the Employer, does not have the appropriate economies of
scale to be profitable. Therefore, the Employer initially planned to continue to operate the Forge
as a research and development operation through approximately the second or third quarter of
2022, and to open the Fairless Scale Plant, a much larger facility about 25 miles away in
Morrisville, Pennsylvania (Fairless Plant) around the beginning of 2023. The Employer
envisioned the Fairless Plant to be significantly larger, with the ability to produce approximately
150 million square feet of roof cover board per year.
4

Hereinafter, all dates occurred in 2020, until otherwise noted.
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b. Funding of The Forge and the Fairless Plant
The two primary shareholders that fund the Employer’s operations at the Forge are
Emerging Infrastructure Capital Partners (EICP), the majority shareholder, and Waste
Management, a minority shareholder. According to Continuus Materials Chief Financial Officer
James Condela, significant investment was needed from EICP and Waste Management not only
to fund operations beyond 2020, but also to fund the proposed Fairless Plant. Condela testified
that the Fairless Plant would cost around $150 to $160 million to build. Additionally, the Employer
needed a $200 million investment to fund cash-loss operations at the Forge, cash-loss operations
at the Iowa facility, and cash-loss operations for corporate overhead. In view of the substantial
cash infusion needed by the Employer for continuing and future projects, the Employer, EICP, and
Waste Management negotiated throughout the summer of 2020 in the hopes of reaching an
agreement on how to further fund continued and future operations.
In order for its vision for the Fairless Plant to be realized, the Employer anticipated Waste
Management providing the land, through a land lease, as well as the waste feed stock supply
needed to produce its products. The proposed location of the Fairless Plant was adjacent to the
Fairless landfill owned by Waste Management, and the Employer envisioned that a portion of the
waste that was destined for the Fairless landfill would be diverted to the Fairless Plant for
processing. According to Condela, without a feed stock supply agreement from Waste
Management, the Employer would not have the material needed to manufacture its product, nor
the ability to dispose of the reject material.
In anticipation of the Fairless Plant project moving forward, on November 16 the Employer
presented to the Board of Supervisors of Falls Township, Pennsylvania, where the plant would be
located, an outline of the potential construction and the overall project. One reason for this
presentation was the Employer’s need for a variance setback on the proposed building site.
Negotiations between the Employer, EICP, and Waste Management continued into the fall.
By November though, the parties had yet to reach an agreement, and the negotiations began to
break down. On November 23, Steve Hamaker, Managing Director of Corporate Development &
Innovation for Waste Management, notified Continuus Materials Executive Chairman Joaquin
Fernandez Silva5 that future financing was at risk, but the parties agreed to keep speaking.
On December 11, Condela apprised the Continuus Materials Board of Directors of the
precarious financial condition of the Employer. The Board of Directors was notified about the
lack of an agreement with EICP and Waste Management on providing funding to the Employer
and that many of Waste Management’s commercial agreements for the Fairless Plant project
remained incomplete. The Board of Directors was further notified that the Employer had sufficient
cash to fund operations into early January 2021, but beyond that, it would need additional funding.
Three scenarios were proposed to the Board of Directors, should the Employer fail to reach
5

Silva is also a principal with EICP.
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agreement with Waste Management: (1) continuing to operate the business as usual; (2) pause all
Fairless Plant project development and maintain full staffing at the Forge to perform research and
development and production work; or (3) shut down the Forge operations. Ultimately, Continuus
Materials management recommended to the Board of Directors that the Forge be shut down no
later than February 2021 with retention of senior staff to facilitate future development should the
Employer resolve funding issues for the Fairless Plant project. Management also informed the
Board of Directors that it was in discussions with EICP for interim bridge financing sufficient to
fund the operations through the end of February 2021.
On December 14, Hameker notified Silva that Waste Management would discontinue
negotiations with EICP for further funding of the Employer’s operations at the Forge and the
Fairless Project and that absent agreement Waste Management did not see a path to continued
funding of the Forge operations, to market area pricing support, to providing access and space on
its strategic landfill assets, or to providing its expertise or help on sourcing feedstock.
c. Continuus Materials decides to shut down the Forge operations
Thereafter, internal discussions at Continuus Materials were held to determine the path
forward. Ultimately, the Employer determined that it was not possible to maintain operations at
the Forge without an additional cash infusion and with the Fairless Plant project no longer viable.
Accordingly, on December 23, Condela emailed Silva and notified him that the Employer did not
have the necessary cash to maintain operations, and in order to save money the Forge would be
shut down by January 29, 2021, with all employees let go by that time. Condela also notified Silva
that the Employer would notify the site landlord, Waste Management, regarding the termination
of the lease, and would start preparing a plan for dismantling and removing the Employer’s assets.6
On December 23, the Employer officially notified Waste Management that it intended to
terminate the lease at the Forge. In an email to Hameker and others, Condela stated that operations
at the Forge would cease no later than January 29. In a second email, Condela formally notified
Waste Management that Continuus Materials was terminating the lease for the office building and
warehouse building as of February 28, 2021. Condela further stated that Continuus Materials
intended to terminate the processing plant building lease and that it anticipated vacating that
building by June 30. The Employer needed the additional time to determine how best to move
forward with its equipment in the processing building.

6

On December 19, the Employer installed a new twin auger screw system in its drying machine,
which it had purchased for approximately $10,000. The Employer paid another $10,000 for
installation. According to Condela, the Employer decided to buy this equipment prior to receiving
Waste Management’s December 14 notice, and because it had already incurred the purchase price,
it decided to proceed with installing it. The Employer determined that installing the new auger
screw would provide some operational value during the last few weeks of operation, and would
increase the value of the drying machine if the Employer decides to sell the equipment.
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On December 28, Continuus Materials’ Senior Vice President of Operations, Allan
Bradshaw, issued a notice to employees at the Forge that the operations would cease given the
unsuccessful conclusion to funding negotiations. The notice, which was posted near the time
clock, stated that the Forge operations would be shut down in two phases -- second shift would
cease on January 15, 2021, and first shift would cease on January 29, 2021. As of the hearing date,
the Employer had not yet determined whether salaried employees, who are not in the petitionedfor unit, would be laid off.
Although the Employer had made the decision to cease operations at the Forge as of the
hearing date, it had not yet revoked its proposal to the Falls Township Board of Supervisors for
the Fairless Plant project. While Continuus Materials had not abandoned its goal of developing a
profitable roof cover board project that is cash-flow positive and further demonstrates its product,
Condela testified that there were no definitive paths for funding the Forge and the Fairless Plant
project. Moreover, though Continuus Materials hopes that negotiations with Waste Management
can resume and ultimately result in an agreement, there was no indication that such an agreement
can be reached.
II.

POSITIONS OF THE PARTIES
a. The Employer

The Employer contends that the petition must be dismissed due to the certain and imminent
closure of the Forge operations. The Employer argues that the Forge is its only site of operations
in the area, and it has given unequivocal notice to Waste Management of its intention to terminate
the leases for the facility. Furthermore, employees in the petitioned-for unit were notified that they
would be permanently laid off by either January 15 or January 29, 2021, depending on their shift
assignment. The Employer asserts that the sole reason for the Forge closure is the lack of funding
to continue operations there or to build the Fairless Plant, and there was no evidence that additional
funding necessary to remain operational is forthcoming.
b. Petitioner
Petitioner contends that the Employer failed to present concrete evidence that the cessation
of operations at the Forge is imminent and definite. Petitioner relies on a number of factors,
including that the Employer has not: (1) filed for bankruptcy; (2) dissolved its corporate entity;
(3) announced the Forge’s closure to the public; nor (4) terminated employees. Petitioner points
out that the Employer only announced the future layoffs one day before the representation hearing.
Additionally, Petitioner argues that the purported plans regarding the closure of the Forge are not
a sale, cessation, or fundamental change in the nature of its operations. At most, according to
Petitioner, the Employer has established that it plans to lay off unit employees and close the current
facility in six months. Further the Employer did not deny that it continues to pursue other financing
paths for funding of the larger plant or that the Fairless Plant can be revived if the Employer can
resolve its differences with Waste Management.
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III.

ANALYSIS
a. Board Law

Upon the filing of a petition for representation, the Board is statutorily required to
investigate whether a question of representation exists, and if such question exists, to direct an
election. 29 U.S.C. § 159(c)(1). However:
[t]he Board has recognized a narrow exception to this statutory
mandate, limited to circumstances in which it is reasonably certain
that conducting an election will serve no purpose: it will dismiss an
election petition when cessation of the employer’s operations is
imminent, such as when an employer completely ceases to operate,
sells its operations, or fundamentally changes the nature of its
business.
Retro Environmental, Inc./Green JobWorks, LLC, 364 NLRB No. 70, slip op. at 6 (2016), . The
burden of proving that cessation is imminent and definite is on the party asserting an imminent
cessation of operations and requires concrete evidence, such as an announcement of business
closure and/or termination of employees. The Board will not dismiss an election petition based on
conjecture or uncertainty concerning an employer’s future operations, an employer’s mere
contention that it intends to cease operations or reduce its workload sometime in the future, or
evidence of cessation that is conditional or tentative. Ibid; see also Canterbury of Puerto Rico,
Inc., 225 NLRB 309 (1976). Factors considered include the period of time between the
representation hearing and the expected date of cessation, steps taken by the employer to effectuate
the change, and whether the employees have been notified. Hughes Aircraft Co., 308 NLRB 82,
83 (1992); Davey McKee Corp, 308 NLRB 839, 840 (1992); Larson Plywood Co., 223 NLRB
1161 (1976).
The Board has held that where an employer’s operations are scheduled to terminate within
three to four months, no useful purpose is served by directing an election. Davey McKee Corp.,
supra at 840; see also Martin Marietta Aluminum, 214 NLRB 646 (1974) (approximately fourand-a-half months after representation petition filed); M.B. Kahn Construction Co., 210 NLRB
1050 (1974) (three months until significant reduction in force and six months until complete
cessation); General Motors Corp. (GMC Truck & Coach Division), 88 NLRB 119 (1950) (two to
four months until cessation). In Hughes Aircraft Co., supra, the subcontracting and elimination
of unit work within 90 days was found to be definite and imminent based upon evidence of the
employer’s solicitation of bids, meetings with and execution of agreements with subcontractors,
and notification to employees of the timeframe of their anticipated layoff. In Larson Plywood Co.,
supra, the record established that the employer intended to liquidate its entire business within 90
days, and thus the cessation was found to be both imminent and definite. In contrast, in Norfolk
Maintenance Corp., 310 NLRB 527 (1993), the Board ordered an election where the employer
was not expected to cease operations in the petitioned-for unit for at least seven months after the
Decision and Direction of Election issued.
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b. Application of the Law to the Facts
The Employer has met its burden to show that its cessation of operations at the Forge is
both imminent and definite. The future of operations at the Forge was dependent on a large
infusion of cash from investors, as well as the continued pursuit of the Fairless Plant. Neither of
these possibilities materialized. Rather, one of the anticipated investors in both the Forge and the
planned Fairless Plant - Waste Management - notified EICP and the Employer that it would no
longer invest in the Forge operations, nor provide funding, land, or material for the Fairless Plant
project without acceptance of its final proposed terms.
Waste Management’s December 14 notification led Continuus Materials to decide to shut
down the Forge operations. Upon doing so, Condela notified Silva that the Employer decided to
cease operations there and subsequently notified Waste Management that the Employer intended
to terminate its leases of all three buildings on the property. Thereafter, on December 28, the
Employer notified employees that the Forge operations were being shut down, and that the
employment of all employees in the petitioned-for unit would be terminated by January 29, 2021
at the latest.
In sum, the Employer: notified its principal investors that the operations were being shut
down; advised its landlord that it intended to terminate the leases of all three buildings; and
unequivocally informed unit employees that their employment at the Forge would end no later
than January 29, 2021.
Petitioner contends that Condela did not deny the possibility of construction of the Fairless
Plant moving forward if funding is secured, and he repeatedly acknowledged that the Employer is
exploring funding opportunities at other locations. Additionally, Petitioner points out that the
Employer has yet to revoke its proposal to the Falls Township Board of Supervisors. Petitioner
also emphasizes that the Employer has not filed for bankruptcy or notified the public of its closure
at the Forge. While that all may be true, it does not change the fact that the Employer has explicitly
announced that operations at the Forge would cease, and that it has taken tangible and affirmative
steps to terminate its leases with Waste Management. The speculative possibility that future
funding may be secured to re-start operations at the Forge and build the Fairless Plant is not
sufficient to conduct an election when cessation of the operations and termination of the petitionedfor employees is imminent and definite.
Petitioner cites Martin Marietta Aluminum, Inc., supra, and CUNA Mutual Group, 1999
WL 33914461 (July 30, 1999) for the proposition that wind-down efforts such as layoffs, seeking
a buyer, and announcements should only be considered when they occur before the filing of a
petition. According to Petitioner, because any wind-down efforts in the instant matter occurred
after the petition was filed - on December 1 - this timing undermines the Employer’s arguments
for dismissal of the petition. I do not agree. The record is clear that at the time the petition was
filed, the Employer was in negotiations with EICP and Waste Management for continued and
future funding of the Forge operations and the Fairless Plant. It was not until December 14, when
Waste Management notified EICP and the Employer that it would no longer engage in
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negotiations, that the Employer made the decision to shut down and cease operations at the Forge.
Thus, the fact that the eventual decision to cease operations and begin winding down occurred
after the filing of the petition in this matter is not dispositive.7
Lastly, Petitioner raises the possibility of the Employer remaining at the Forge until June
2021 as evidence that the Employer is not imminently and definitely ceasing operations. In doing
so, it argues that Board cases where petitions were dismissed often relied on the cessation of
operations occurring much sooner than the six months the Employer may remain at the Forge.
Notwithstanding the above, it is clear that the Employer is terminating its leases of the office
building and warehouse as of February 2021 and will spend the time after the cessation of
operations on January 29 evaluating the equipment in the processing building and storing it or
selling it. There is no evidence that production or research and development operations at the
Forge will continue beyond January 29. Nor is there any evidence that employees in the petitionedfor unit will be employed beyond that date. Thus, the fact that the Employer may remain in the
processing building until June 2021 does not detract from the evidence showing that cessation of
operations is both imminent and definite.
To ensure the employees’ statutory right to an election, however, if there is new evidence
indicating that the Employer has not ceased operations consistent with evidence it submitted at the
hearing, I will entertain a motion by the Petitioner to reinstate the petition. See Davey McKee
Corp., 308 NLRB 839, 840 (1992); Cal-Neva Lodge, 235 NLRB 1167 (1978).
IV.

CONCLUSION AND ORDER

Based on the record evidence, as discussed in detail above, and in view of well-established
legal precedent, I find that the Employer has met its burden to establish that the cessation of its
operations at the Forge is both imminent and definite. In that regard, the record clearly shows that
the Employer’s operations will cease by January 29, 2021 at the latest, and there was no evidence
presented to find that operations will continue beyond that date. Consequently, I find that directing
an election in this case would serve no purpose. Thus, it is hereby ordered that the petition in this
matter is dismissed.
RIGHT TO REQUEST REVIEW
Pursuant to Section 102.67(c) of the Board’s Rules and Regulations you may obtain a
request for review of this Decision by filing a request with Executive Secretary of the National
Labor Relations Board. The request for review must conform to the requirements of Section

7

Petitioner also argues that the timing of the decision to cease operations after the instant petition
was filed, and the notification to employees of the same only one day prior to the hearing in this
matter, shows that the Employer was motivated to take these actions, at least in part, by Petitioner’s
organizing efforts. This Decision need not determine the Employer’s motivations; such questions
are appropriately investigated in unfair labor practice proceedings.
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102.67 (d) and (e) of the Board’s Rules and Regulations and must be filed by Wednesday, March
17, 2021.
Pursuant to Section 102.5(c) of the Board’s Rules and Regulations, a request for review
must be filed by electronically submitting (E-Filing) it through the Agency’s web site
(www.nlrb.gov), unless the party filing the request for review does not have access to the means
for filing electronically or filing electronically would impose an undue burden. A request for
review may be E-Filed through the Agency’s website but may not be filed by facsimile. To E-File
the request for review, go to www.nlrb.gov, select E-File Documents, enter the NLRB Case
Number, and follow the detailed instructions. A party filing a request for review must serve a copy
of the request on the other parties and file a copy with the Regional Director. A certificate of
service must be filed with the Board together with the request for review.
Signed at Philadelphia, Pennsylvania this 3rd day of March, 2021.

7110.-.4 Ci•..nt..
THOMAS GOONAN
Regional Director, Region Four
National Labor Relations Board
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